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SOREN RASMUSSEN,
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UNITED STATES OF AMERICA,
Appellee.

PETITION FOR REHEARING AND
SUPPORTING BRIEF

Comes now the appellee, the United States of America,

and respectfully moves the Honorable, the above entitled

Court, to grant to it a re-hearing in the above entitled

cause, upon the following grounds and for the following

reasons, to wit:

I

That in rendering its decision herein the Court has

overlooked controlling decisions of the Supreme Court

of the United States, and that its decision is in conflict

therewith.



II

That in rendering its decision herein, the Court has

overlooked and failed to consider credible, uncontradicted

testimony, that if considered would cause a different

result.

ARGUMENT

I

(a) The Testimony as to Termination.

In arriving at its result the Court says in its opinion:

"There was no evidence that defendants made or

attempted or intended to make any such sales after

September 15, 1931. On the contrary, it appears

from uncontradicted evidence that all such sales and
all attem])ts to make such sales had been discon-

tinued, that all stock theretofore sold had been fully

paid for, and that the entire stock seUing program
was abandoned prior to September 15, 1931."

M. O. Porter, a witness called on behalf of the gov-

ernment, testified at page 596 of the record:

'T purchased by stock September 3, 1931, in Utah
* * *. 1 paid Mr. Farrell, if I remember correctly,

$100.00 '•' * '''. The following month I sent a check
of $200.00 to the company and the two succeed-

ing months $100.00 each until I had paid $500.00
in all. I received my certificate sometime during the

month of December, 1931."

The testimony of this witness was not impeached in

any way or discredited, and it thus appears that all stock

sold had not been paid for prior to September 15th, but

they were collecting the money on the stock from this

witness until December of 1931.



Mrs. Minnie H. Hogan, while she paid for her stock,

did not get it, it being claimed that she had not paid for

all of it and they were attempting to continue collec-

tions (R. 764).

Plaintiff's Exhibit 37, the letter written and set out in

Indictment Count Number Six, which was not received

in evidence (R. 765) because it was written after the

receivers had been appointed, at least discloses that up

to the time of the receivership they claimed the balance

due from Mrs. Hogan and from her testimony that they

attempted to collect.

In holding that all sale of stock had ceased prior to

the 15th of September, 1931, and that there was no in-

tention thereafter of selling stock, the Court accepted,

as conclusive on the question, the testimony of Charles S.

Merrill, the chief mover in the scheme and who acknowl-

edged responsibility for it.

Charles Merrill, of course, testified that such was the

fact. He says at page 943 of the record.

"Sales of either stock certificates or burial cer-

tificates in either the Deseret Mortuary or the Merrill

Mortuaries stopped, I think, in July, 1931, in all the

states mentioned in this litigation. By the last of

August, 1931, everything had stopped; we aban-

doned the entire program in August, 1931. When
I say we abandoned the entire program, I mean the

sales program."

Except for the testimony of Merrill, there is nothing

whatsoever in the record to indicate that there was ever

any abandonment or termination of the scheme and

artifice to defraud.



(b) Merrill's Testimony for Jury.

Merrill, of course, gave this testimony before the jury.

It was within their exclusive province to judge it, to

weigh it and to either credit it or discredit it as they

thought fit. Neither the trial judge, or the jury, gave

any credit whatsoever to this testimony of Merrill and

considered him absolutely and properly a discredited wit-

ness. Certainly, the action of the trial court and the

jury was justified in the state of the record. Merrrill's

testimony in all particulars was so thoroughly impeached

at the trial by the testimony of credible witnesses and by

his own writings, that it could not be contended he was

worthy of belief. There is, on this particular point, ample

justification for the action of the jury in discrediting

Merrill in this particular.

While Merrill said that the entire program was aban-

doned in August, 1931, and no intent to sell after that

time, the jury has the testimony of M. O. Porter, where

he purchased in September of 1931 and where they con-

tinued to make collections from him until December of

1931. The jury also had before them the application of

the Mortuary Company, Exhibit 84 (R. 403), dated

March 26, 1931, to the Utah Commission to permit it to

conduct a sales campaign in Utah and the order of the

Utah Commission of June 2, 1931, permitting it to sell

the stock of the corporation in Utah, Exhibit 82 (R. 400).

There was nothing in the record to corroborate this state-

ment of Merrill's. It is conceded that the corporations

were still existing as corporations with stock to sell. It

it conceded that Merrill and the other defendants there-



after held the control of the corporation and were its

officers and directors. There is nothing in the minutes

of either the stockholders or the directors which indicate

in any respect that any sales campaign was to be or

ever was abandoned, or that no more stock would be

sold. The record is replete with the writings in the

minutes of the directors and with applications to state

authorities and writings to prospective purchasers, show-

ing the initiation and the carrying on of an intensive

stock campaign, but is completely barren of any sug-

gestion of any cessation or termination of that cam-

paign. There is no suggestion from the records of the

Utah Board that this permit to sell stock, issued within

sixty days of the time Merrill says all stock sales and

intent to sell stock had been abandoned, was ever returned

to the Board, or the Board given any notification that

they did not intend to take advantage of the permit, or

to sell any stock thereunder. There was nothing in Mer-

rill's testimony that would indicate such a drastic change

of conditions in sixty days as would cause him to forego

the benefits of the permit that they had been fighting for

months before the Utah Commission to obtain.

The jury evidently thought that this testimony of Mer-

rill's was as much a figment of his imagination as his

statement to the stockholders that dividends would be

paid them on the stock and that their investment would

be a profitable one for them.

We submit that it was the function of the jury to

weigh the evidence, Merrill's included, and that this

Court, in accepting the unsupported and uncorroborated



statement of Merrill's usurped the function, weighed the

evidence and came to a dififerent conclusion on that point

than the jury and this it does not have the power to do.

Cohen v. United States,

(C. C. A. 9) 214 Fed. 23;

Wells V. United States,

(C. C. A. 9) 257 Fed. 605;

Walker v. United States,

(C. C. A. 9) 152 Fed. Ill;

Bowers v. United States,

(C. C. A. 9) 244 Fed. 641;

Duckwitz V. United States,

(C. C. A. 9) 15 F. (2d) 195;

Ghadiali v. United States,

(C. C. A. 9) 17 F. (2d) 236;

Rendleman v. United States,

(C. C A. 9) 38 F. (2d) 779.

II

(a) The Court in its Opinion Refused to Apply
Controlling Opinions of the Supreme Court
of the United States.

The Supreme Court of the United States, as we view

it, laid down the controlling rule to be applied in this

case in Hyde v. United States, 225 U. S. 347, wherein

it also reviewed its previous decisions on the question.

The case dealt with an indictment for conspiracy and

the rule announced is as applicable to a scheme and

artifice to defraud as it is conspiracy.



The Supreme Court held that there was a vast dis-

tinction between conspiracies having continuity of pur-

pose which contemplated the performance of acts through

a series of years and one having been accomplished, or

having a distinct period of accomplishment.

The Supreme Court says at page 369, 225 U. S.

:

"Men may have lawful and unlawful purposes,

temporary or enduring. The distinction is vital and
has different consequences and incidents. The con-

spiracy accomplished or having a distinct period of

accomplishment is different from one that is to be

continuous. If it may continue it would seem neces-

sarily to follow the relation of the conspirators to it

must continue, being to it during its life as it was
to it the moment it was brought into life. If each

conspirator was the agent of the others at the latter

time he remains an agent during all of the former
time. This view does not, as it is contended, take

the defense of the statute of limitations from con-

spiracies. It allows it to all, but makes its appHca-

tion different. Nor does it take from a conspirator

the power to withdraw from the execution of the

offense or to avert a continuing criminality. It re-

quires affirmative action, but certainly that is no hard-

ship. Having joined in an unlawful scheme, having
constituted agents for its performance, scheme and
agency to be continuous until full fruition be se-

cured, until he does some act to disavow or defeat

the purpose, he is in no situation to claim the delay

of the law. As the offense has not been terminated

or accomplished he is still offending. And we think,

consciously offending, offending as certainly, as we
have said, as at the first moment of his confedera-

tion, and consciously through every movement of its

existence. The successive overt acts are but steps

toward its accomplishment, not necessarily its ac-

complishment. This is the reasoning of the Kissel

Case stated in another way. As he has started evil
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forces he must withdraw his support from them or
incur the guilt of their continuance. Until he does
withdraw there is conscious offending and the prin-

ciple of the cases cited by defendants is satisfied."

The scheme and artifice alleged here was a continuing

one, not a scheme and artifice to defraud any named

individual as was the case of McNear v. United States,

60 F. (2d) 861 cited by the Court, but to defraud the

public generally. It was alleged and proven that cor-

porations were to be formed as a part of the scheme

having been in existence many years. The defendants

were to control them and to be their officers and agents.

This was likewise alleged and proven. It is undisputed

that the whole purpose was to continue over the years

and was to extend all over the United States and into

Canada,

Under the record, if it had any period of accomplish-

ment, the period unquestionably extended under the testi-

mony of Mrs. Sophie Meserer, where, as appears from

Exhibit 101 (R. 485) she purchased her stock upon the

written option that she could withdraw it on July 5,

1932, upon giving a sixty day prior notice and the same

condition being true with respect to Maude Garrison

(R. 487).

Requiring affirmatinve action, as it of necessity did,

to commence the execution of the scheme and artifice

after its devising, under the Hyde case it requires af-

firmative action to terminate it. It being shown to be a

continuous scheme placed in operation, under the Hyde

case it continues until affirmative action is taken to dis-

continue. The evidence is bare of any affirmative action

whatsoever that was taken here. No one of the other



defendants even testified that the scheme was abandoned

or no further sales of stock contemplated except Charles

Merrill, and the whole question rests upon his word

alone. Certainly, there is nothing in the record of any

act of Merrill, or any other defendant, to disavow the

scheme and artifice, or to lead anyone to assume that it

had been terminated. Not only is there positive un-

contradicted testimony in the record of a credible witness,

who says that he bought and his money was collected

after Merrill said the scheme was terminated, but we

find every act of Merrill's and the other defendants, after

that time, to be an act in continuance of the scheme, and

not of its disavowal or termination. If there was no

scheme in existence to be furthered after September of

1931, what was the purpose of Merrill and the other de-

fendants in putting out false and misleading statements,

to the persons who had purchased stock, about the com-

pany, its prospects and conditions and in attempting to

prevent them from taking any action to protect them-

selves or to bring the scheme, that it is conceded existed

then, to light. If the scheme had been abandoned and

terminated in September, 1931, what then was the pur-

pose of paying Skola a so-called dividend of $495 in

February of 1932 (R. 738). There must have been some

purpose in it and the only reason that can be logically

assigned is a continuance of the scheme and in further-

ance thereof. There is nothing in these acts that would

lead anyone to suppose that the defendants had seen the

error of their ways, had abandoned their unlawful scheme

and intended in the future to not continue it and to travel

the path of rectitude. It would seem that it should, under
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the Hyde decision, take something more than the un-

supported statement of a defendant as to what he in-

tended to do in the future to control the operation of

the statute of Hmitations as to the prosecution of criminal

offenses.

Brown v. ElHott, 225 U. S. 392.

In United States v. Rowe, et al (C. C. A. 2), 56 F.

(2d) 747, the Circuit Court of Appeals determined that

a partial division of the profits within three years from

the return of the indictment was sufficient to continue the

scheme and render the defendants liable.

The letter to Gagner of May 26, 1932, where Gagner

was instructed to sell stock, it is recited that an agree-

ment has been made to retire a share of stock a month

at $100.00. Why this agreement, if there were no scheme

to further and a turning from dishonesty? Skola pur-

chased $30,000 worth of stock and from the letter it was

evidently the intent to retire $100 worth a month by, as

is said in the letter, ''selling the stock." We appreciate

that the Court holds that even if the stock were sold it

would not be a sale by false and fraudulent representa-

tions, pretenses and promises. That may or may not be

the fact as it might be difficult to know what pretenses,

representations and promises Gagner might have made

had he carried out the instructions in the letter and sold

the stock. Even though he had made none, we don't

understand the law to be that if a scheme was actually

devised to sell stock by false and fraudulent representa-

tions and pretenses and carried in execution, that the sale

of some of the stock, without any false pretenses at all.
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would not be in furtherance of the general scheme.

Even though the directions were not carried out by

Gagner, it would seem that the letter instructing Gagner

to sell this stock has probative effect as evidence as

against Merrill's statement that he had no intention of

ever selling any stock after August of 1931.

We submit that there is in this record no showing

of any such affirmative action as is held necessary by

the Supreme Court in the Hyde case to commence the

running of the statute of limitations, or to establish that

the scheme had been terminated and abandoned as testified

to by Merrill.

The case is, of course, one of major importance to the

government as well as to the defendants and as well as

to the thousands of citizens, living in six or seven dif-

ferent states, that were defrauded of their earnings, and

believing as we do that the Court is in error in its judg-

ment and decision, and at the suggestion of the Attorney

General, we respectfully request that for the foregoing

reasons this Court either certify the question of law,

upon which its decision turned, to the Supreme Court for

answer, or that it grant the appellee a rehearing.

The appellee further moves the Court that in the event

it does not certify the question of law to the Supreme

Court for answer and denies the appellee a rehearing in

this court, that it grant to the appellee a stay of mandate

of ninety days to permit it to apply to the Supreme Court

for certiorari.
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Respectfully submitted,

JOHN B. TANSIL,

Attorney of the United
States, in and for the

District of Montana.

R. LEWIS BROWN,
Assistant Attorney of the

United States, in and for

the District of Montana.

I, R. Lewis Brown, do hereby certify that I am a

member of the bar of this Court and one of the attorneys

of record in the foregoing cause; that petition for re-

hearing, prepared and presented on behalf of the appellee,

for whom I am one of the attorneys, is in my opinion

well founded and is not interposed for delay.

R. LEWIS BROWN,
Assistant Attorney of the

United States, in and for

the District of Montana.


